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OPTION TO PURCHAST, PURCHASE Acammm AND
ESCROW INSTRUCTIONS |

'rl-IIs OPTION TO PURCHASE, PURCHASE AGREEMENT AND ESCROW
 INSTRUCTIONS (“Agrecment”) dated as of February 11, 2005 (“Effective Date”) is made by
and between JRM-ERTC L, L.P., a Californis limited partmership (“Seller”™), and Palomar
.. Pornerado Health, a CahfonnaHealth Care District (“Buyer”), with reference to the facts set
" forth below and constitutes (i) an option to purchase granted by Seller 1o Buyer, (ii) if said option
is exercised, a contract of purchase and salebetweenthcparhu, and (ni)ucrow instructions to

Fscrow Agent (a5 herrinafier defineg).
. L1 TheProperty. Seﬂucmﬁyomapmelofunnnprwedru]pmpmylocﬂod
in the City of Escondido, County of San Diego, State of California, commonly described as a

portion of Assessor's Parcel Nos. 232-03-26, 232-03-27, and 232-040-2], and more particularly
" described onWheretoandudeptctedonﬂuﬂtephn (“Site Plan”) aftached as
Exhibit “A-2" hersto (such parcel, collectively with all rights and interests in any streets, alleys,
roads or othey public ways adjoining or scrving such parcel, and any other rights or intercsts that
~ may be appurtenant to such parcel, hereinafter referred to as the “Property”). The Property is
located within the Escondido Resesrch and Technology Center (“ERTC” or “Project”) and
consists of approximately 6.6 gross acres and 6.56 net scres of land, and is currently known as
. Parceis 30, 31 and 32, shown on the druft Finsl Map submitted to the City of Escondido on or
about August 18, 2004 (“Draft Final Map"). Seller also owns a parcel of unimproved real

. property located adjacent to the Property, consisting of approximately 49.65 gross acres and
- 28.08 net acres of land currently known as Parcels 27 through 29 and Parcels 33 through 36,
*inclusive, shown on the Draft Final Map and as depicted on the Sitc Plan (the “Additional

Option Property’). The exact boundaries of the Property and Additiona) Option Pmpany shall

be as set forth in the Final Map (as defined in Section 4.2.4 below).

. 1.2 Option to Purchase. - Sellesrnowdesmstogrmttoauyer.mdBuyerdemesto'
" obtain from Seller, an Option to Purchase the Properry . o

_ NOW THEREFORE, for 3ood and va.luabl: consideration, the receipt and sufficiency of
which is hereby acknowledged, the parties hemto agree as follows _

—\RTICL!:. 2 - GRANT OF OPTION; OPTION PAYMEE:!:, PURCHASE PRICE

o 2.1 Grant of Optign. Seller hereby grants to Buyer, and Buyer h«eby accepts from
Seller, the exclusive right.and option to purchase all of Scller’s right, title and interest in and to
the Property, upon the terms and covenants and subject to the conditions m forth in this

Agreement (the “Option”).

Lgm]_gf_o_p_}_qn The term of the Option shall begm on the Eff’ecnve Date and
shail end at 5.00 p.m. Pacific Standard Tlme on March 16, 2005.
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- 2.3 Exercise of Option. The Option may be exercised by Buyer's delivery to Seller,
during the term of the Option, of a written notice from Buyer stating that the Option is exercised.
Upon any such exercise of the Option by Buyer, this Agresment shall automatically constitute a
purchase agreement between Buyer and Seller, If the Option has not been exercised in strict
accordance with the terms hereof prior to the expiration of the term of the Option, then the
Option and all rights of Buyer hereunder shall imrnediately and automatically terminate and shall

" be of no further force and effect. o o

' 24  Option Payment. Upon the execution hereof, Buyer shall deliver to Escrow Agent
the amount of Two Hundred Fifty Thousand Dollars ($250,000.00) in cash or certified finds -
(such amount, collectively with any interest carmed thereom, the “Option Payment™) in
. consideraticn of the grant of the Option. The Option Psyment shall be fully refimdable to Buyer-
-~ if Buyer, in Buyer's sole discretion and for any reason whatsoever, elects to tarminate this
Agreement by written notice to Seller delivered prior to 5:00 p.m. Pacific Standard Time on .
February 23, 2005 (the “Diligence Period Expirstion”). In the event of such a termination,
Escrow Agent shall, without further instructions from Buyer or Selles, immediately return the
Option Payment to Buyer and this Agreement shall be of no further force or effect. The Optioa
Payment shall earn interest from the date of Escrow Agent's receipt of same at a rate equal to
thar which Escrow Agent receives in an interest maximizing account at Eecrow Agent’s bank.
The Option Payment shall be fully applicable towards the Purchase Price. After the Diligence
Period Expiration, the Option Payment (i) will be non-refindable to Buyer except if this
Agreement is terminated pursuant to Sections 4.2.5, 8.1.2(vi), 8.2, 11.2 or 13.2, or by reason of
the default of Seller, and (i) shall be automatically and immediately relessed to Seller without
further instructions. : :

2.5 Purchase Price. If Buyer exercises the Option, then the total Purchase Price for
the Property shall be Six Million Five Hundred Sixty Thousand and 00/100 Dollars
(86,560,000.00) (the “Purchase Price”). The Purchase Price shall be reduced by an amount
equal to $22.96 muitiplied by the number of full and partial square feet of the Property covered
by the casements described in Section 8.1.2(v) and 8.1.2(vi), which such easements shall not be’
for the use or benefit of Buyer or the Praperty. If Buyer exercises the Option then, an or before
the Closing (as defined in Section 8.1), Buyer shall, pursuant to the terms and conditions of

- Section 5.2.1, deliver to Escrow Agent funds in an amount equal to the Purchase Price, minus the

Option Payment, in cash or certified funds. :

ARTICLE 3 - OPENING OF ESCROW

3.1 Ihe Escrow. Immediately upon exccution hercof, Seller shall open an escrow
{the "Escrow”) with Chicago Title Company at the address set forth in Section 14.1, a3 escrow
agent (“Escrow Agent”). Buyer shall deposit with Escrow Agent the Option Payment
concurrently with an original of this Agresment, executed by Buyer. Buyer and Seller shall
deliver 1o Escrow Agent their fully executed counterparts of this Agreement, which Buyer and
Seller agree shall constitute escrow instructions. In addition, the parties agree 1o execute Escrow

Agent's usual form of supplemental escrow instructions for transactions of this type with any
modifications that are mutually acceptable to Buysr and Seller; provided, however, that such
escrow instructions shail be for the purpose of implementing this Agreement, and shall not have
the cffect of madifying this Agreement, unless both parties agree and it is so expresshy stated and
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initiled on behalf of both Buyer and Seller. “Opening of Escrow” shall mean the date on
wluch this Agreement is fully signed by all parties and deposited into Escrow. _

jti ipation to Purchage. If Buyer exercises the Option, then
- Buyer's obl;gauon 1 pu:chase the Properry s.hall be expmaly condmoned upan the hmely
satisfaction of each of the following:

421 Performance by Selles. Timely performance of cach material obkgahon
and covenant of, and delivery required of, Seller hereunder, mcllldmg all deliveries required of

Seller s of the Close of Escrow pursumt to Article § below.

42.2 Represen antieg. All of Seller’s representations and N
warranties hereunder shall be lme and con'ect a8 of the Closing Date, with ﬂu same fo:ce and '
effect as if made on such date, . _ o

423

Dehvnyonthedﬂeofthe

Closmg (or Title Company " unccndmoml and m'evocsble tment to deliver following the

Closing) of: (i) the Title Pohcy (in the form promded in Section 8.1.2) showing fee title 1o the
Property as having vestod in Buyer, and (i) possess:on of the Pmpeny as provided in A.ruclc 15

hcrcuf

' i arch ang T _ D of Buyar achmwledgs thal Jt has
recewed a2 copy of ths Decla.mhon 1o be mordad agamst the Project (including the Property)
prior to the Close of Escrow.  Buyer shall have uatil February 15, 2005 to (i) approve the

- Declaration, or (ii) notify Seller and Escrow Agent, in writing (“Declaration Objections™), of
any unacceplable portions of the Declaration in its reasonable discreton. Failure of Buyer to

deliver the Declaration Objections prior to February 15, 2005 shall be deemed Buyer’s approval
of the Declaration. In the event Buyer reasonably disapproves any items related to the
Declaration, Seller shall notify Buyer within three (3) calendar days after roccipt of the
Declaration Objections whether Seller is willing or able to modify the Declaration. If Seller-
notifics Buyer in writing (“Seller’s Refusal Notice") that Seller is either unable or unwilling 1o
medify the Declaration to Buyer’s reasonable satisfaction, Buyer shall within three (3) Business
Days after receipt of Seller’s Refusal Notice, deliver written notice to Seller to cither (a) waive
its ahjection or (b) terminate this Agreement (“Termination Notice™), whereupon, subject to the
express provisions of Section 4.4 and Article 11, the Option Payment and interest thereon shall
‘be returned to Buyer. Failure of Buyer to deliver such Termination Notice within such three (3)
Business Day period shall be decmed Buyer's waiver of its objection and such termination right
shall immediately and automancally terminate and shall be of no further force or effect.
Notwithstanding anything in the Declaration to the contrary, so long as Buyer is not in default
under this Agreement beyond any applicable grace and cure periods, Buyer's obligation to pay
any regular, special, or other assessments under the Declaration shall commence on the first day
of the month following the earlier of (i) conswnmation of Buyer's purchase of the Addmopgl
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. Option Propeny in accordance with the Additiocal Option Agresment (as defined in Section
4.2.6 below), or (ii) expiration of the Option Period (as defined in the Additional Option
Agreement). The terms of the preceding sentence shall survive the consummaum of the Buyer's

acquisition of the Property.

_ 4.2.5 Final Map. Recordation of a ﬁnaJ map, lot line ad]munent. and/or other
‘document(s) (the “Final Map™) to divide the Property into separate legal lots in substantial
conformance with the Draft Final Map previously submitted to the City of Escondido and in
compliance with the California Subdivision Map Ast. Seller covenants that it shall use diligent
and commercially reasomably efforts to cause the Final Map to be recorded by no later than _

" March 18, 2008, If Seller is unable to record the Final Map on or before March 18, 2005, despite
Seller's diligent and commercially reasanable efforts w0 do so, the Closing Date shall be

 automatically extended to three (3) Business Days after recordation of the Final Map. If Selleris
still unable to record the Final Map on or before June 16, 2005, dupmmdxhgentmd
commercially reasonable efforts to do so, Buyer shall thereafter have the right, in its sole and

- absolute discretion, to elect by delivering written notice of such election to Seller ox or before

© June 20, 2005 to (i) mtmdthehmeforSellertorwordtthinalMaptoAnMBI 2008, or (ii)
terminate this Agreement by written notice to Seller, whercupon, subject to the express
provisions of Section 4.4 and Article 11, the Option Payment shall be immediately returned to
Buyer. Failure of Buyer to deliver such notice shall be deemed Buyer’s election to. extend the

time for Seller to record the Final Map to August 31, 2005. If Buyer elects (or is deemed to have

clectcd)to extendthehmeforSeHcrtoreoordtheMapmaccordancemﬂ:thuSecuon, and if
Seller is still unable to record the Final Map on or before August 31, 2005, Seller shall be

relieved of any further obligation to record or otherwise process the Final Map and thereafter
either party may terminate this Agreement by written notice to the other, whereupon, subject to

the express provisions of Section 4.4 and Article 11, the Option Payment shall be immediately

remmed to Buyer. o

4.2.6 Addi 1 Ereemen Immeancly upon execution hereof, Buyer
and Scller shall use their good feith :ﬂ'ons 1o expeditionsly negotiate the terms of aoother
mutually acceptable option agreement (“Additional Option Agreement™) granting Buyer the

right to purchase the Additional Option Property from Seller. If the parties fail to reach an
agreement regarding the tenms of 2 mutually acceptable Additional Option Agreement by the

Diligence Period Expiration, then this Agreement shall automatically terminate unless the pazties
agree to extend the Diligence Period Expiration to provide more time for the parties to negotiate
the terms of the Additional Option Agreement. If this Agreement so terminates then, subject to

the cxpress provisions of Section 4.4 and Article 11, the Option Payment shall be returned to
Buyer. Seller shall not transfer or enter into any contract for sale of the Additional Option

‘Propenty to another party unless and unt] the parties have failed to agree upon the terms of the
Additional Opuon Agreemen! on or prior to the Diligence Period Expiration.

43 Conditions to Seller’s Obligalion to Sell. If Buyer exercises the Option, then
Seller’s obligation to sell the Property to Buyer shall be cxpressly conditioned upon the timely
sattsfaction of each of the following: _

431 Performance of Buver. Timely performance of each materialyoblipation

and covenant of, and delwery required of, Buyer hereunder.
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43 2 Payment of Purchase Price. Paymmt or delivery to Seller of (i) the Option :

Payment and (ii) the amount of the Purchase Price, minus the amount of the Option Payment and _
minus any applicable Purchase Price Hold-Back, in the manner herein provided.

433 ﬂqﬂ_M_gn. Recordation of the Final Map for the Property has been
approved by the City of Escondido and recorded in compliance with the California Subdivision
Map Act. Seller covenants that it shall use diligent and commercially reasonable efforts to cause
the FmalMaptoberecmrdedbyMuch 18, 2005 orumthereaﬁeraspom‘ble(subjecttoﬂ:e

provisions of Section 4.2.5 above).
A.ny notice of

1e:m.manon of tlus Agroemmt or ths Escrow shall be givcn " providad in Arhcle 14 of this
Agreement. Escrow Agent shall have no liability or responsibility for determining whether or
not a party giving a notice of termination is or is not in defauit hereunder. Within two (2)
calendar days after receipt of notice of termination from one party, Escrow Agent shall deliver 2
copy of such notice to the other party. Unless written objection to the termination of the Escrow
is received by Bscrow Agent within ten (10) calendar days after Escrow Agent delivers such
notice to the other party, (i) Escrow Agent shall forthwith terminate the Escrow and retum all
documents and other items held by it to the party depositing sams, except that Escrow Agent
~may retain copies of such documents and other items usually retained by Escrow Agent in
accordance with standard escrow termination procedures and practices, (if) Escrow Agent shall
return to Buyer the Option Payment and (iii) the tenminating party shall forthwith pay to Bscrow
Apent the Escrow Agent's reasonable Escrow termination charges, unless the termination was

the result of the default or breach of this Agreement by the other party, in which case all Escrow
termination fees shall be pa.id by the party in breach or default hereof. If written cbjection'to the

termination of the Escrow ig delivered to Escrow Agent within such ten (10) day period, Escrow

Agent is directed to hold all funds, documents and other items delivered to it in connection with
the Escrow and shall take no further action until otherwise direcied, either by the parties’ mutual

written instructions or final order of a court of competent jurisdiction.

ARTICLE 5 - BUYER’S Dgggg&gg IO EQQOE AGENT
' Opti Purchs i verty. Ouorbeforcthcmhgm
Period Explramm Buyer shall del:lver to Escrow Agent the Additional Option Agreement

executed by Buycr

5.2 Buyer's Post-Exercise Q ligations. If Buyer cxer_ciscs the Option, then the

following shall constitute obligations of the Buyer:

521 Balance of the Purchase Price. On ot before the Closing Date, Buyer shali

deiiver to Escrow Agent (i) cash in the amount of the Purchase Price, less the Option Payment

and any applicable Purchase Price Hold-Back and (ii) any prorations chargesble to Buyer, and
any aother amounts payable by Buyer hereunder, to the extent that same exceed any proration or

other credits for the benefit of Buyer hereunder.
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522 . emorandum

Closing Date, deliver to Escrow
provided in Section 16.1 below executed and acknowledged by Buyer.

' $2.3 Qther Documents. Buyer shall deliver such other and further documents
as Escrow Agent may reasonably require in order to consummate the transaction described
: 5.3  Fajlure to Deliver. Buyer’s failure to meke any delivery required by this Article 5
by the date or within the time set forth above, shall constitute a material breach. of this
Agreement by Buyer, unless such failure is caused by a breach by Seller of any provision of this
Agreement. : - L

sement. Seller shall, on or before the Diligence Period
Additional Option Agreement executed by Seller. -
6.2 ar's Post-cxcrcise Obligations I Buyer exercises the Option, then the
following shall constitute obligations of the Seller: ' _ ' :
621 GraptDeed. Seller shall, on or before the Closing Date, deliver to Escrow
Agent a Grant Deed conveying title to Buyer subject only to thase title exceptions that have been
the provisions of Section 7.1. below, materially in the form

approved by Buyer pursuant to _
shown on Exhibit*B" attached hereto (the “Grant Deed”) executed and acknowledged by

Seller.

62.2 Tax Status Statement. On or before the Closing Date, Seller ahall deliver
to Escrow Agent (i)an affidavit executed by Seller under pesalty of perjury, stating Seller’s
United States taxpayer identification number and that Seller is not a foreign person, in
accordance with Internal Revenue Code Section 1445 (b) (2) or @ currently valid “qualifying
statement” issued to Seller by the Internal Revenue Service and (ii) a Califomia Form 593-W
executed by Seller and certifying that Seller is exempt from the provisions of Sectlon 18803 and
6131 of the California Revenue and Taxstion Code and that no amounts must be withheld from

the Purchase Price pursuant to such code sections.

' 6.2.3 Tige Policy. At Closing, Seller shall provide (pursuant to Article 8), the
Title Policy in the amount of the Purchase Price and in the form provided in Section 8.1.2 (or
Title Company’s unconditiona} and irrevocable commitment to deliver the Title Policy to Buyer .
in that form following the Closing). Seller shall deliver to the Title Company such affidavits and
indemnities as the Tille Company may require in order to deliver the Title Policy in the form

provided in Section 8.1.2.

624 ALTA Survey At least five (5) days prior to the Closing Date, Seller
shall deliver to Escrow Agent and to Buyer signed and sealed originals of an A.L.T.A. survey
which shall be in the form of the Existing Survey described in Section 7.1.2, but which shall be

recenified 1o Buyer (the “Recertified Survey”). /-‘
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Meir m of Seller’s Relocation Right Seller shall, on or before the
Clesing Datc, deliver 1o Escrow Agent the Memorandum of Seller’s Relocation Right as
provided in Section 16.1 below executed and acknowledged by Seller.
63 Pailure (o Deliver. Seller’s failure to make any delivery required by this Aricle 6
ime set forth above shall constitute a material breach of this Agreement

by the date or within the time _
by Seller, unless such breach is c:_mse_d by a breach by Buyer of any provision of this Agreemnent.

OFPE

. 71 Deliv Except a3 otherwise provided for below, the partics
acknowiedge that the following documents were delivered to Buyer prior to the mutual execution

of this Agreement: _ o
' '7.1.1 Preliminary Report. Buyer has received or will receive within five (5)
title report (the “Preliminary Report”), covering the

" days after the Effective Date » preliminary _ _
'Property and issued by Chicago Title Company (the “Title Company”), togcther with legible

' copies of all instruments shown as exceptions in the Preliminary Report.

712 ALTA Survey. Seller bas provided Buyer with a copy of that certain
ject prepared by Project Design Consultants (the “Surveyor™), and

AR 7-

‘ALT.A. Survey of the Proj
dated September 28, 2004 (the “Existing Survey™).

713 Ap arvey. Buyer shall have

. ' Approval of Preliminary Report ang ixisting Sy
until 5:00 p.m, Pacific Standard Time on February 15, 2005 (the “Title Review Period”) to

(i) approve the Preliminary Report and Existing Survey, or (ii) notify Seller and Escrow Agent,
in writing, of any unacceptoble portions of the Preliminary Report and Existing Survey (“Title
‘Objections™. Failure of Buyer to notify Seller, or Escrow Agent, of Buyer’s Title Objections on
or before the expiration of the Title Review Period shall be deemed Buyer’s approval of the
Preliminary Report and Existing Survey. Notwithstanding any provision of this Agreement to

before the Closing Date, to remove all monetary liens

the contrary, Seller shall be rcquired, on or
and judgments that encumber the Property, whether or not the same are identified by Buyer as
Title Objections. In the event Buyer disapproves any items related to title or survey, Seller shall

notify Buysr within two (2) calendar days whether Seller is willing or sble to provide for the
removal of such title or survey matters. If Seller notifies Buyer in writing (“Seller’s Refosal
Notice™) that Seller is either unable or unwilling to rectify such title or survey matters to Buyer’s
satisfaction, Buyer shall within five (5) calendar days after receipt of Seller's Refusal Notice,
either (x) waive the Title Objection(s) that Seller is unable or unwilling to rectify or (y) terminate
this Agreement without penalty (in which case the Option Paymemt will be returned to Buyer).
 Failure of Buyer to so notify Seller within such five (5) day period, shall be deemed Buyer's
waiver of such Title Objection(s) and approval of the Preliminary Report and Exisung Survey.

. 714 Informational Documents. Seller has provided copies of informational -
materials relating to the Property which are in Seller’s possession or which files Buyer has been

' or wall be provided access to by Seller, including but not limited to: the Final Map, soils reports
und environmental investigations (the “Informational Documents’). The Informational
Documents provided to Buyes, if any, are to aid Buyer's analysis of the Prop howg

7 o i
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- Seller makes no representation or warranty of any kind with respect to accuracy or completencss
~ of the Informational Documents; Buyer shall undertake any and all investigation which Buyer
_deems appropriaste to verify and analyze the information contained. or referenced in the
Informational Documents. Buyer shall have until the Diligence Period Expiration to approve or
 disapprove in writing, the Informationsl Documents, FPailure of Buyer to notify Seller and
Escrow. Agent, in writing, of Buyer's disapproval shall be decmed Buyer’s approval of the
Informational Documents. _ ' L _
12 ibili jew Process. In the event that Buyer desires access to the Property
~ and/or Additiona) Option Property for testing or feasibility studies, the following shall apply:
(i} For non-invasive studies Buyer shall provide Seller with at Jeast twenty-four (24) hours verbal
~° notice of Buyer's intention to conduct any non-invasive studies or tests on the Propesty and/or
- Additional Option Property, and no insurance shall be required, and (if) for invasive studies:
" Buyer shafl provide or shall cause itz consultants to provide commercial general liability
insurance in the amount of $1,000,000, naming Seller as an additional insured, and provide
. Seller with af least forty-eight (48) hours verbal notice of Buyer’s intention t¢ conduct any
~ studics and of the scope of such studies and/or tests such that Seller may make itself, its
erployces, agents or its consultzats available and present during the course of such studies or
lests. At the end of such testing, Buyer shall return sny areas tested to their original condition,
repair all damage to the reasonsble satisfaction of Seller and shall indemnify, defend, and hold
- Seller harmless for any and all damage, injury or other claims caused by such testing or
surveying. The feasibility period shall end upon the Diligence Period Expiration and, if there are
no written objections provided to Seller by Buyer, it shall be deemed that Buyer has reviewed the
Property and has satisfied itself in all matters and respects with regard to the condition of the

*  Property. '

!_u ) 1

' : 721 AS 2 L ONGIUOR the Property. Buyer agrees that, except as
' specifically set forth in this Agrecment, there have been no representations or warranties made
by or on behalf of Seller in connection with this Agreement or as to any matters concerning the -
Property, including but not limited to the condition, acreage, topography, climate, water, water
rights, utilities, present or future zoning or entitlements, present or future assessments or
governmental exactions, soil, subsoil, hazardous materials, the purposes for which the Property is
suited, drainage, access to public roads, proposed routes of roads or extensions thereof. Except
as specifically set forth in this Agreement, upon exercise of the Option by Buyer, the Property
shall be sold by Seller and purchased by Buyer “AS-IS", “WHERE 18" AND “WITI{ ALL.
FAULTS”. Buyer acknowledges that the Purchase Price for the Property might be higher if
Buyer were not acquiring the Property in its “AS-IS” condition. Buyer acknowledges that it is
experienced in the acquisition, ownership, and development of real property and that Buyer may
have chosen nat to utilize the opportunity provided in this Agreement to make investigations and
studies conceming the Property, and thereby assumes any accompanying risk for such choice.
Buyer represents to Seller that, cxcept for the representations and warranties of Seller set forth in
this Agreement and except as specifically set forth in this Agreement, Buyer is relying solelyon
its own independent investigation of the Property and has had (or prier to the Closing Date will
' have had) sufficient time and opportunity to make such independent investigations, inquiries, and
evaluations as Buyer deems necessary or appropriate to decide for itself the degree and scope of
Ask which exists in connection with the acquisition of the Property and to determgne that the
value of the Property justifies the Purchase Price, To the extent Seller has madg gvai '
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Buyer studies, survey and other information relating to the Property, the same has been as an
accommodation only and with no representation or wamanty whatsoever except for the
tepresentations and warranties of Seller sot forth in this Agreement. On the basis of said
representations, warranties and covenants of Buyer, Seller is willing to enter into this Agreement,
and Seller shall have no obligation to make any repairs, alterations, or changes to the Property
except as provided for in this Agreement. Any agreements, wamranties or representations not
expressly contained in this Agreement shall in no way bind Seller. _ '

ARTICLE 8 - THE CLOSING
8.1 Date end Manner of Closing. If Buyer exercises the Option, then Escrow Agent
shall close the Escrow. (“Closing Date™ or “Clostng “ ar “Close of Escrow™) on the date which
is the later to occur of (a) three (3) Business Days following recordation of the Final Map (35
defined in Section 4.2.5 above), or (b) March 18, 2005. The Closing shall occur when and only
when cach of the following conditions has been satisfied: _ L ' -

8.1.1 Funds.and Documents. All finds and instrumenis required to be delivered
to Bscrow Agent pursuant to this Agreement have been so delivered. _

8.2 Title Insurance. The Title Company is unconditionally and irrevocably
committed to issue an ALTA extended coverage owner’s policy of title insurance (“Title
Policy”) with Jiability in the amount of the Purchase Price, without a mechanics’ lien exception
or an exception for marters that would be disclosed by a Survey or inspection of the Property,
and containing such endorsement coverages as Buyer may require, provided Buyer has notified
Seller and the Title Company of such endorsements prior to expiration of the Title Review
Period set forth in Section 7.1 above, subject only to the following: :

()  non-delinquent real property taxes and assessments;

(i) non-delinquent supplemental asscssments, if any, assessed
pursuant to the provisions of Chapter 3.5 (commencing with Section 75) of the Revenue and

- Taxation Code of the State of California; |
(iii) those certain liens, casements, exceptions, defects and other
encumbrances 25 set forth in the Preliminary Report 10 the extent that same have been approved
by Buyer pursuant to the procedures set forth in Section 7.1;
(iv)  the Declaration (or other reciprocal rights agreement ot declaraﬁon.
in substantial conformity therewith); - _
(v) those ccrtain thirty feet (30') wide ‘casements or proposed

sasements for ingress and egress, and for installation, operation, maintenance, repair, and

repiacement of water mains, sewers, electrical systems, drainage

private utilities under, through and across the Property at locations shown on the S
such easements shall not be for the use or benefit of Buyer or the Property; and

(vi)  Any additional easements required by the City of Escondido or

other governmnental or quasi-governmental agencies in connection with recordation fof the Fipal
| . s | MIHJ " Relier

systems and other public or
ite Plan, which

NDSTIID)
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atisfy any conditions to recordution of the Final Map or
completion of the Site Improvement Work, provided that the same have been submitted to and
. approved by Buyer, which approval shall not be unreasonably withheld, conditicned, or delayed.
If any such additional easements are not acceptable to Buyer, and if Seller is unable, after
- exercising commercially reasanable efforts, 1o convince the applicable party to rescind its
_request for the easement(s), then Buyer shall have the right to terminate this Agreement by =
- written notice to Seller, upon which the Option Payment shall immediately be returned to Buyer.
D ' 813 The Recertified Swvey shall have been delivered by Seller to Eserow
" - Agent and Buyer pursuant to the provisions of Section 6.2.4. o o -
7 7 82 Delavin Closing Authority tp Close. If Escrow, Agent cannot close the Bscrow
" on or before the Closing Date, it will nevertheless close the same when all conditians have been
ing that one or more of such conditions has not been timely

satisfied or waived, notwithstanding

 performed, unless after said date and prior to the Closing, Escrow Agent receives a written notice

1o terminate the Escrow and this Agreement from a party who, at the time such notice is -
delivered, is not in default hereunder. Neither (i) the exercise of such right of termination,
(i) delay in the exercise of such right, nor (iii) the return of monies (including the Option
Payment) and documents, shall affect the right to the party filing such notice of terminstion to
purgue other available remedies for the other party’s breach of this Agroement; nor shall (x) the

" giving of such notice, (y) the failure to object to termination of the Escrow, or (2) the retumn of

" monies and documents affect the right of the other party to pursuc other available remedies for

the breach of the party who gives such notice.

‘Map or reasonably necessary to s

_ 9 m Escrow Agent shall pronlé (i.e., apportion) between the partics in
" cash, at the Closing, the following (all prorations are to be made on the basis of the actual
number of days in the period subject to proration, unless otherwise specifically instructed in

wriling): ' : A ' '

. _ : Real Propern ng Bogds. All non-delinquent general
: and special real property taxes, bonds and assessments payable in installments |evied or assessed
' against the Property, shall be prorated by Escrow Agent berween Buyer and Seller on the basis of
the latest tax bills, based upon a 365-day year as of the ‘Closing Date. All such taxes and
assessments for the current fiscal tax year during which Escrow closes shall be prorated as of the
date of the Close of Escrow. Seller shall be responsible to pay any supplemental tax bill related
to any event on the Property preceding the Close of Bscrow or related 1o the Site Improvement
Work. Buyer shall be responsible to pay any supplemental tax bill which pertains to this sale of -
the Property To Buyer or the improvement of the Property by Buyer after Close of Escrow (other
than the Site Improvement Work). The parties expect that any such tax bill or supplementai tax
bill will cover only the Property. However, should any such tax or supplemental 1ax cover land
i addition to the Property, the parties agree to prorate the tax or supplemental tax based on the
area of the Property and the total area covered by the tax bill or supplemental tax bill. '

ik Lt b
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. 9.1.2 Mmdhnm.Aﬂoftheprorat:onsrupecungtherpeﬂy,exuptas.
otherwise provided berein, shall be made in accordance with the custom in San Dxego County,

.~ California.

o 9.2  Scller's Fecs end Costs. Seuarshaupay(x)one-halfofﬁwowAgausescrow :
fee, (ii) usual Seller’s recording charges, (iif) City, if any, and County Documenmy Transfer - -
Tax in the amount required by law, (iv) the fee for the CLTA standard portion of the premium

for the Titl Policy, and (v) the cost of the Recertified Survey.

: 9.3 Buyer's Fees and Costs. Buyershﬂlpayﬂ)mm—hslfofﬁscrowAgentsmw
. fee, (ii) usual Buyer's recording charges, (iii) any wire tranafer costs for the transfer of funds into

~ Escrow by Buyer, and-(iv) any additional premium for an ALTA titlg pohcy or amy special
nonstandard or additional endors:mmts requestedbyﬂuyat ' :

10 Eqm_qf_mmmgng. Alld:sbursemcnnbyﬁmwa.gmahanbemadeby
-wstaccountchecksofEmwAgentdnwnonaloalbankorhywmmfertomeamomtof

- R the receiving party, as such party may direct.

Lo 10.2 mm_p_gm Escrow AgcntshallcausetheCmmty Recorder of
~ San Diego County to mai] the Grant Doed (and any other document which is herzin expressed to
- be, or by goneral usage is, recorded) afier recordation, to the grantée, beneficiary or person
{ 1) acqumng rights under said document or (ii) for whose benefit said document was acqmred.

- 10.3 - Nop-Recorded Documents. EscrowAgmshdl,axtheClosmz. delwerbyUmted :
- Slates’ mail (or shall hold for personal pickup, if requested), cach non-recorded document
~ received hercunder by Escrow Agent to the payee or person (i) acqmnng nghts under said
- document or (i) for whose benefit said document was acquired. _

10.4 (:agh_mw Escrow Agem shall, at the Closing hold for personal--
pickup, or shall arrange for wire transfer (i) to Seller, or_ordcr the cash portion of the Purchase -

- Price, plus any funds received as proratons or other credits and/or payments to which Seller
shall be entitled, 2nd less any appropriate proration or other credits and/or payments to which
Buyer shall be entitled, and (ii) to Buyer, or order, any excess funds theretofore delivered to
Escrow Agent by Buyer. Upon Escrow Agent’s request, Buyer and Seller hereby agree to deposit

 with Escrow Agent a]l sums necessary to pay their respective shares of the costs of Closing. -

T 105 ~ Copies of Docurpents. Escrow Agent shall, at the Closing, deliver to Buyer and
- 1o Seller, a copy of the Grant Deed (conforrned to show recording data)-and cach document

recurded to place title in the cond:tnon required by this Agreement.
ARTICLE 1] . OF DOCUM ND. 8 UPON T§ A

11! m_qf_ﬁgﬂ_qu_m_cm_. Exccpt as otherwise expmssly prowded in th:s_

Agreement, in the event the Escrow is terminated for any reason other than Seller's default, then
Buyer shall, within five (5) calendar days following any request made by Scller foljowing such

SPaTI04 )
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termination, deliver to Secller all documents and materials, if any, relal:mg to the Property
previously delivered to Buyer by Seller. '
. 112 Retum of Buver's Documents. Exéepta-omm expressly provided in this
-Agreement and subject to Paragraph 11.1, in the event the Escrow is terminated for any reason -
other than Buyer's default, Seller shall within five (5) calendar days following such termination,

deliver to Buyer all funds, documents and materials, if any, previously delivered by Buyer to
Escrow Agent or Seller; and Escrow Agent shall deliver all fands and documents md materials

deposited by Buyer and then in Escrow Agent’s possession to Buyer.

11.3 ights o The return of docurnents and monies ss set forth
above shall not affect the right of either party-to seck 'uch remedics as such party may have with -
respect to the enforcement of this Agreement. _

] - A

121 LI ATE AMAGES. IF BUYER EXERCISES THE OPTION BUT
FAILS TO COMPLETE THE ACQUISITION AS HEREIN PROVIDED, AND SUCH

" FAILURE CONSTITUTES A MATERIAL DEFAULT BY BUYER, THEN SELLER SHALL
BE RELEASED FROM ANY FURTHER OBLIGATIONS HEREUNDER AND. SHALL BE
ENTITLED T0 LIQUIDATED DAMAGES AS PROVIDED IN THIS s:ecrlon 12.1

("LIQUIDATED DAMA:GES")

INSOFAR AS IT WOULD BE EXTREMELY IMPRACTICABLE AND DIFFICULT

. TO ESTIMATE THE DAMAGE AND HARM WHICH SELLER WOULD SUFFER IN THE
EVENT BUYER DEFAUL1TS HEREUNDER, BUYER AND SELLER AGREE THAT A
REASONABLE ESTIMATE OF THE TOTAL NET DETRIMENT THAT SELLER WOULD
SUFFER IN THE EVENT THAT BUYER DEFAULTS UNDER THIS AGREEMENT
BEYOND ALL APPLICABLE NOTICE AND CURE PERIODS, IS THE SUM OF THE
OPTION PAYMENT DEPOSITED AS OF THE DATE OF SUCH DEFAULT. IN THE
EVENT OF SUCH A DEFAULT, SELLER MAY RETAIN BUYER'S OPTION PAYMENT
AS LIQUIDATED DAMAGES. BY INITIALING THIS SECTION IMMEDIATELY BELOW,
SELLER AND BUYER ACKNOWLEDGE THEIR APPROVAL OF THIS LIQUIDATED
DAMAGES PROVISION. SELLER HEREBY WAIVES ANY RIGHT TO AN ACTION FOR
SPECIFIC PERFORMANCE OF ANY PROVISIONS OF THIS AGREEMENT AND ANY
RIGKT TO PURSUE ANY OTHER REMEDY FOR ANY BREACH, OR DEFAULT BY

BUYER OF THIS AGREE!
Seller's Iniﬁals:

Buyers Initials:
ies. The sums payable as Liquidated Damages under

's damages from Buyer's defeult under this Agreemem
beyond ail applicable notice and'cpre periods. Section 12.1 shall not apply to Seller’s attomey’s

fees and costs of suit if necessary’to recover or retain the sum as liquidated damages. Buyer and
Seller agree that the provisions of Scction 12.1 shall not apply to Seller’s attorney’s fees and

costs of suit in connection with the recovcry or retention of liquidated damages provided in this

Secrion 12.1 shall only limit

ter
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Agreement, and that Seler retains the right o pursue any remedy at law or in equity to recover
such fees and costs. ' ' : .

12.3 - ? jes. Except as otherwise provided in Section 17.1.10, Buyer and
Seller agres that if the Seller defaults under this Agreement beyond all applicable notice and cure
periads, then Buyer shall have the right to pursue any and all remedies available to Buyer at law
or in equity (including, without limitation, specific performance). _

ARTICLE 13 - REPRESENTATIONS AND WARBAN LS
13.1 Escrow Agenl. Escrow Agent shall have no comeem with or liability or
responsibility for this Article.” - _ -
13.2 eT 5 rrantie Represeptations. In ﬁddiuon to any other express
the matters set forth in this Section 13.2 constitute

agreements of Seller contained borein, for
rcpresentations and warranties of Seller. For purposes of Subsections 13.2.1 through 13.2.7,
wherever the phrase “to the best of Seiler’s knowledge,” “to Seller’s knowledge™ or the
“xnowledge” of Seller or words of similar import are used, they shall be deemed to refer only to
the actual knowledge of James R. McCax, the represeptative of Seller who is most
knowledgesble regarding all aspects of the Property. If Seller becomes aware before the Closing
that any representation or warranty has become since the date hereof materially false or
misieading due to events occurring subsequent to the date hereof which are beyond Seller's
control, the Seller shail inform Buyer in writing and Seller shal]l be provided five (5) Business
Days to cure the then current condition of such Tepresentation or watranty; provided that Seller
shall be permitted such additional time to cure such condition which cannot be cured within said
- five (5) Business Day period (but not to exceed ninety (90) days) if Seller commences efforts to - -
cure within said five (5) Business Day period and thereafter diligently pursues the cure to
completion and, should Seller not cure such condition within the foregoing period, then Buyer
may at ite optioncithcr(iaqu:ethccondiﬁonandacceptacrcditagainstthePurchmPﬁuequal'_
to the amount expended by Buyer in implementing such cure (not to exceed $250,000),
(ii) accept a credit against the Purchase Price vqual to the diminution in value or utility of the
Property caused by such condition (not to exceed $250,000), or (iii) terminate this Agreement, in
which case Escrow Agent shal) immediately return the Option Payment to Buyer.

13.2.1 No Brokers Except for Grubb & Ellis / BRE Commercial (“Broker™),
whose commission, if any, shall be paid by Seller, Seller has not engaged or dealt with any
broker or finder in connection with the sale contemplated by this Agreement. Seller hereby
agrees to indemnify, defend and hold harmiess _
liability of or to a Broker if the same shall be based on any statement, representation or
agreement made by Seller with respect to the payment of any brokerage comymissions or finders
fees. Seller shall pay Broker a commission, as described in 2 separate agreement.

| 13.2.2 Power 2nd Authority. Seller s a limited partmorship duly formed, validly
existing and in good standing under the laws of the state of California, and has the legal power,
into this Agreement and to consummate the transactions

vight and authority to enter nate .
contemplated hereby. Seller’s General Parmer, JRM Holdings, Inc., 2 California corporation, by
Jumes R. McCann, its President, has full power and authority to act as Seller and to Hind Seljar to

AD4TIM )
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this Agreement. This Agreement has bech duly executed and delivered by Seller and (assummg
valid execution and delivery on the part of Buyer) is a legal, valid and binding obligation of
Seller and is enforceable against Seller in accordance with the terms hereof. R

 13.2.3 Legal Proccedings. To Seller's knowledge, without duty of inquiry, there .
are no pending or threatened actions, suits, claims, legal proceedings or any ofher proceedings or
investigations affecting the Seller or the Propesty, or any portion thereof, at law ‘or in equity,

- pefore any court, governmental agency or quasi-govemmental agency, domestic or foreign.

.o 13.2.4 Notices. To Seller’s knowledge, without duty of inquiry,
I 'exceptaspte'viouslydjsclosedinwﬁﬁngbySeﬂu'wBuyer,thmhasnotbeenanynoﬁceﬁ-om
=" " uny cour, govemmental agency or quasi-governmental ageacy of any pending or, to Seller’s
‘knowledge, threatened violation of any law or regulation affecting the Property, or any such
 pending or threatened violation, and to Seller’s knowledge np condition currently exists which

-with notice and!ormcpassageof&mwoujdmﬁnnemysuqhviolaﬁon.- :

o 13.2.5 Environmental Mattezs. (i) To Seller’s kmowledge, no underground tanks
are now located, or at any time in the past, have been located on the Property; (ii) except as may
be disclosed in that certain Environmental Site Assessment (“ESA”) dated June, 2001 and
updated October, 2003 Document # 6205-011-901 by ENSR, to Seller’s imowledge without duty -
of inquiry, no toxic or hazardous substances have been used, generated, treated, stored, disposed

of, ar ozh:rwise_deposited under in or on, or allowed to cmanate onto or from the Property,

including without limitation, the surface waters and subsurface waters thereof, which may
suppoﬂaclaimorcauseofanﬁonund«theComP:qhmliveEuﬁ:onmmthupme

Compensation and Liability Act of 1980 (the “Superfund Act"), the Carpenter-Presley- Tanner

Hazardous Substance Account Act, the California Hazardous Waste Contro] Law, the Porter-

Cologne Water Quality Control Act, or any other federdl, swte or locel environmental statutcs,

ordinance, regulations or guidelines (collectively “Environmental Laws™); (iii) Seller has

complied and is in compliance with all Environmental Laws; and (iv) Seller has not received any '
written or oral notice, report or other information regarding actual or alleged material violation
of Environmental Laws, or any material liabilities or potential matcrial liabilitics relating to the

Property arising under Environmental Laws. : ' :

13.2.6 Condempation. To Seller’s knowledge, without duty of inquiry, there are
no pending or threatened actions in condempation, cminent domain, or for acquisition of the
Property or any portion thereof for public use. Seller has no actual knowledge, without any duty
ing or use restrictions of the Property which

to investigate, of any matters pertaining to the zonin
could or would have a material adverse jmpact on Buyer's intended use of the Property.
Subsequent to the date of this Agreement, Seller shall notify Buyer of its actual knowladge, -

'without duty of inquiry, of any pending or threatencd governmental proceedings in cminent
domain, for rezoning or otherwise, which would affect the Property ar any portion thereof.

1327 Titl Matters. To Seller's actual knowledge, without duty of inquiry,
Seller has good, marketzble and indefeasible fee title to the Property, subject to no liens,
encumbrances, covenants, conditions, reservations, restrictions, casements of other matters

affecting the Property except as described in the specific title _excaptiohs of Schedule B of the
- | 14 m B %l/
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Preliminary Report (exclusive of the “general” or “standard™ exceptions of the Preliminary
Report), " _ '
1328 Special Asscssments.  To Seller’s knowledge, without duty of inquiry,
except as set forth in the Preliminary Report, there are no existing or proposed special
asscssments or bonds imposed or required by any federsl, state, county, city, or special

assessment district against the Property.

13.3 Buyers Warapties and Representations. In addition to any other express
agresments of Buyer contained hersin, the matters set forth in this Section 13.3 conmstitute
representations and warranties by Buyer which are now and shall, at the Closing, be true and

. correct. If Buyer hecomes aware before the closing that any represemtation or warranty has
become since the date hereof materially false or incorrect dus to events beyond Buyer's control,
Buyer shall inform Seller in writing and Buyer shall be provided five (5) Buginess Days to cure
the then current status of such representation or warranty; provided that Buyer shall be permitted
such additional time to cure such condition which cannot be cured within said five (5) Business
Day period (but not to exceed ninety (90) days) if Buyer commences efforts to cure within said
five (5) Business Day period and thercafter diligently pursues the cure to completion and, should
Buyer not cure such defect within the stated cure period, Seller may at its option terminate this
Agresmcent. ' _ S o

: 13.3.1 No Broker. Except for the Broker named in (subsection 13.2.1), Buyer

has not engaged or dealt with any broker or finder in connection with the sale contemplated by -
this Agreement. Buyer hercby agrees to indemnify and hold Seller harmless. fom any claims,
costs, damages or liability of or to a Broker, if the same shall be based on any statement,
representation or agreement by Buyer with respect to the payment of any brokerage commissions
or finders fees. o o ' _ -

" 13.3.2 Power and Authority. Buyer has the legal power, right and authority to -
enter into this Agreement and, if approved by Buyer's Board of Directors, 1o exercise the Optiea
and consummate the acquisition of the Property. This Agreement has been duly executed and
delivered by Buyer and (assuming valid execution and delivery on the part of Seller) is a legal,
valid and binding obligation of Buyer and is enforcesble against Buyer in accordance with the
terms hereof. ' ' . ' : : '

' ©13.3.3 New Loans. Buyer shall be solely responsible for obtaining any new loans
(0 be secured by the Property which Buyer may desire, and shall be solely responsible for any

fees and other costs or expenses associated with any such loans. _

"ARTICLE 14 - NOTICES

14.1 Methed of Delivery. All notices to be given under this Agreement shall be in
writing and either delivered by personal delivery or sent by (i) certified mail, return receipt
requested, in which case notice shall be deemed delivered three (3) Business Days after deposit,
postage prepaid in-the United States Mail, (jii) a nationally recognized overnight courier, in which
case notice shall be deemed delivered one (1) Business Day after deposit with the counier, or
(1ii) telacopy, fax or similar means if a copy of the notice is also sent within twenhy-four (24)

SOHATENR 2
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hours by certified mail. rerurn receipt requested, in which case notice shall be deemed deliversd |
on transmittal by telecopier or other similar means, provided that a transmission report is
generated reflecting the accurate ransmission of the notices, addressed as follows:

Ifto Secller, to: - With 2 copy to:
JRM-ERTCLLP. Michacl Lyon, Bsq.
- /O J”RM Holdings, Inc. ' Hilding Kipnis Lyon & Kelly
~ 1040 Andreasen Drive, Ste. 200 11975 Bl Camino Reel, Suite 200
Escondido, CA. 92029 _ . San Diego, CA 92130 '
R Phone: (760) 781-5300 _ Phone: (858) 623-1111
: Fax: (760) 781-3333 o ~-Fax; (B5R)A&Z3-2114 -
Ifto Buyer,to: | With a copy to:
Palomar Pomerado Heath " RobertJ. Frances, Esq.
15255 Innovation Drive Latham & Watking 11P
San Diego, CA 92128 600 West Brosdway, Suite 1800
Attention: Robert Hemker = San Diego, CA 92101 :
Phone: (858) 675-5567 Phone: (619) 238-2929
Fax: (358)675-5132 : Fax: (619) 696-7419
Ifto Emw Agent, to: | |
Chicago Title Company
--Park Camino Branch
2365 Northside Drive, Suite 600

San Diego, California 92108
Artn: Detla Michaelson

. Phone: (619) 282-3200
Fax: (619) 282-5201

142 Effecti Jf Noticss. All Notices given by a means provided herein shall be
effective at the time(s) set forth in Section 14.1. . _

ARTICLE 15 - TRANSFER OF POSSESSION
" Y51 Possession. Seller covenants that if Buyer exercises the Option, possession of the
Property shall be transferred to Buyer on the date of the Closing free and clear of any and all
lenancies or other rights of possession. : ' N

161 Seller’s Relocation Right. If Buyer eiec:s not to exercise its option 1 purchase
the Additional Option Property in accardance with the Additional Option Agreement, Seller shall
have the nght to reacquire the Property and reldcat_e Buyer 1o 2 substifute property cynsisting af/_

SYATIG
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contiguous parcels mdofcompmblearea(onanetmwnetmbmmthm-os acres of the

size of the Property) within Planning Area 3 of the Project as described in the ERTC Specific

Plan and as shown on the Site Plan (“Substitute Property”) upon the terms and conditions

specified below (“Seller’s Relocation Right”). Scller's Relocation Right shall be evidenced by

the recordation of a Memorandum in the real estate records of the County of San Diego, which

Mubcmsubmnallylhszmmumaﬁachedm!hummg -,
- (“Memorandum of Seller’s Relocation Right”). Notwithstanding the foregoing, if Buyer
 exercises its option 1o purchase the Additional Option Property and consummates such purchase

in sccordance with the Additional Option Agrecment, then Seller’s Relocation Rxd:tsl:allbo

 deemed automatically veid and of no further force and effect.

16.2 mimmmmmm With:ln five (5) days after the Effective Date,
Seller shall cause the Title Company to dsliver to Buyer 8 current preliminary title report
covering the Substitute Property. Commencing on the date of delivery of the title report pursuant
to this Section 16.2, and continuing until the expiration or termination of Seller’s Relocation
Right pursuant to the provisions of this Article 16, Seller shall not grant or permit any new
cncumbrance w0 exist on any or all of the Substitute Property if such new encumbrance will
continue 10 exist subsequent to any Relocation Closing (excluding the Declaration, the Final
Map, and such cssements, dedications, or other encumbrances required by the City of Escondido

or other governmental or quasi-governmental agencies in cannection with rccordation of the
Fina) Mup ormsomblynecunrytosahxfymyconﬁﬁmlommdmonoﬂhemunpor

* - completion of the Site Improvement Work which have been reasonably approved in writing by
Buyer), unless Seller has first obtuined Buyer’s written consent to such new encurnbrance, which
consent ghall not be unressonably withheld, conditioned, or delayed. If Seller breaches its
obligations set farth in the preceding sentence, Buyer may at any time thercafter deliver to Seller

- written notice of such breach (the “Breach Notice™) requiring Seller to remove such
-encumbrance within 30 days of Seller's receipt of the Breach Notice. The Bresch Notice shall

- specify with reasonable detail what encumbrance needs to be removed.. If Seller fails to remove
the encumbrance as set forth in the Breach Notice within such 30-day period, then the Seller's

Relocation Right shall automatically terminate and be of no force or effect. -

163 Intentionally omitted, :
16.4 Lemammm&mﬁ%welmmtwummmw

acquire the Additional Option Property pursuant to the¢ Additional Option Agreement, or if
Buyer, after exercising its rights pursuant to the Additional Option Agreement, fails to

consumnmate the purchase of the Additional Option Property in accordance with the Additional
Option Agreement (and such failure is not due to a default or delay under the Additional ‘Optlon _

Agreement that is caused by Seller), then Seller may cxercise Seller’s Relocation Right by
delivery of written notice of such election to Buyer within 1en (10) days after the earlier of (i) the
expiration of the Option Period (provided Buyer has not exercised its right to acquire the
Additional Option Propmy). or (ii) the originally scheduled closing date under the Additional
Option Agreement. The notice described in this Section 16.4 shall include Seller’s good faith
sstimate of the expected date for the Relocation Closing. If Seller exercises Seller’s Refocation
Right in the manner set forth above, the closing (i.c., Seller's delivery of a grant deed to the

Substitute Propaty to Buyer and Buyer's delivery of a grant deed to the to Seller or
. Seller's nommee) shall occur within ten (IO) Business Days after the later to o¢ (;%V :

17
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Buyer's receipt of the notice described in this Section 16.4, or (b) Seller’s acquisition of fee title
10 that portion of the Project commonly referred to as the Aster parce] (APN 232-040-22) (the
“Aster Parcel”), and which property straddies Pascels 3, 4 and 5 of the Draft Final Map (the -
“Relocation Closing™); provided, however, the Relocation Closing is expressly conditioned
upon Seller's (2) remicval, at its own cost and expense, of the existing radio transmitter tower and
all other above and below ground improvements (the “Radio Facilfties™ from the Aster Parcel,
and (b) repair of any damage caused to the Aster Parce] by the removal of the Radio Facilities -
from the Aster Parcel, in each case on or prior to the Relocation Closing. If Seller hss not
- acquired the Aster Parce] on or before March 31, 2006, Seller shall thereafier have the right, in
its sole and absolute disaretion, to clect by delivering written notice of such election to Buyer to
e extend the Relocation Closing until up to July 1, 2005, In the event Seller exercises its extension
" .. right hereunder, Seller shall pay to Buyer the sum of Thirty Thousand Dollars ($30,000) for cach
30-day extension from April 1, 2006 through July 1, 2006. If Seller has not acquived the Aster
Parcel on or before July 1, 2006, then Seller’s Relocation Right shall automatically terminate and
be of no force or effect. Seller covenants that if the Seller’s Relocation Right expires or
terminates for any reason under this Agreement, Seller shall prompuy execute and deliver such
‘documentation as Buyer may request to acknowledge and confirm such termination. The escrow
agent for such closing shall be Escrow Agent. Real property taxes and all assessments pertaining
to the Property and the applicable Substitute Property shall be prorated to the Relocation
Closing. : . ' '
16.5 Title and Survey Updates. If the Seller exercises Seller’s Relocation Right, then
Seller shall cause (i) the Title Company to deliver to the parties then current preliminary title
reports for the Property and the Substitute Property, together with copies of all exceptions shown
in Schedule B of the preliminary title reports, and (i) the Surveyor to deliver to the parties a then
current update of the Existing Survey showing the Property and the applicable Substitute -
Property and centified to Buyer (as to the Substitute Property) and Seller (as to the Property), in
each case no luter thau three (3) Business Days after the Buyer's receipt of the notice described
in this Section 16.4. If such materials do not reflect that Seller has complied with its obligation
to keep the Substitute Property free of all new encumbrances pursuant to Section 16.2, and if
Seller does not cure such non-compliance after Seller receives notice thereof ffom Buyer and
_prior to or concurrently with the Relocation Closing, then the Seller's Relocation Right shall
icrminate and the Relocation Closing shall not oceur. If such materials do not reflect that Buyer
has complied with its cbligation to keep the Property free of new encumbrances to the extent
required by Section 16.8, and if Buyer does not cure such non-compliance after Buyer reccives
notive thereof from Seiler and prior to or concurrently with the Ralocation Closing, then Buyer's
Resale Option and right to any portion of the Purchage Price Hold-Back shall terminate, and
Seller may pursue any and all other rights or remedies that Seller may have at law or in equity .
including, without limitation, specific performance. ' ' :

16.6 Adjustment Pavment. To the extent the aet acreage of the Substitute Property is
less than the net acreage of the Property, an adjustment payment (“Adjustment Payment”) shall
he due from Seller to Buyer ai the Relocation Closing; such Adjustment Paymest to be equal to
the difference berween the size of the Property and the size of the Substitute Property to aearest

ultiplied by $22.96/net square foot. For cxample, if the net square footage of

net square foot m _

the Substitute Property is 249,599 net square feet, then the Adjustment Payméht payable by :

Seller 10 Buyer at the Relocation Closing would be $830,114. _ - -
| 18 ' m M uyer  Selier I
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167 Relocation Closing. Buyer and Seller shall execute and deliver to Escrow Agent
onc(l)BusineuDaypﬁortotheRelocaﬁonCh;ins: (i)grmtdeedstothsl’ropertymd'
ii gdocnmmumdinmmﬂuthspuﬁumﬁmw _

The parties ! :
with 8 liability equal to the Purchase Price, insuring title to the Property vested in Seller or
Seller’s nominee, and title to the Substitute Property vested in Buyer, in each case froe and clear
of all liens, encumbrances or othermaumofmordomathmnon-deﬁnqumt. geaeral, special -
and supplemental real property taxes and azsegsments which are a lien oot yet paysble and such .
other liens, easements, exceptions, defects and other encumbrances covering the Property and
Substitute Property at the time of Close of Bscrow (or as otherwise permitted with respect 1o the
Property pursuant to Section 16.8). - ' : o P
168 Restrictions on Transfer. Except 28 expressly provided herein, Buyer shall not,
~ without Seller's written consent (which consent may be withheld in Seller’s sole discretion), sell
convey, encamber of mortgage (ifsuehmmcumbrchormonwwiﬂconﬁnuepum
~ subsequent to any Relocation Closing), assign, transfer, alicnate, develop, improve, or otherwise
disposcofﬂpe?ropatyofanypotﬁonmtor_myintmthmininmy_'mmuorway,
whether voluntary or inveluntary, until the carlier of (i) consummation of Buyer’s purchase of
‘the Additional Option Property in accordance ‘with the Additional Option Agreemenl, of
({i) termination of Seller’s Relocation Right, If Buyer breaches its obligadons set forth in the
preceding sentence, Seller may at apy time thereafter deliver to Buyer written notice of ‘such
breach (the “Breach Notice™) requiring Buyer to remove such encumbrance within 30 days of
Buyer’s receipt of the Breach Notice. The Breach Notice shall specify with reasonable detail
'~ what cncumbrance needs to be removed. If Buyer fils to remove
n the Breach Notice within such 30-day period, then Buyer's Resale Option (as defined in
Section 17.1.10 below) and Buyer’s right to apply any portion of the Purchase Price Hold-Back
(as defined in Section 17.3) chall automatically terminate, and Seller may pursue any and all
other rights or remedies that Seller may have st law or in equity including, without limitation,
specific performance. - ' ' :

17 - §] > L OSING OBLI N

: 17.1.1 Rock Pile Removal. The Seller is currently storing a large supply of
crushed rock on the Property, which rock the Seller intends to use in the copstruction of the -
Project’s roads (the “Rotk Pile). Seller hereby covenants that it shall, at its own cost and
expense, cause the Rock Pile to be cemoved from the Property by no later than December 31,

2005. On or prior to such date, Seller shall also repair any damage €3
 storage of the Rock Pile thercon or the removal of the Rock Pile therefrom. |
17.12 Comp O or befors December 31, 2005 (the “Site

Work Completion Date™), a8 such date may be extended by any Events of Force Majeure.
Seller, at Seller’s sole cost and expense, shall have caused completion of the mass grading of the

Project (including the Property and the property in Planning Area 3) into final construction pads
(finished to £ 0.10 feet) in accordance with that certain Grading Plan prepared by Prpject ig

D43
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Consultants, job number GP1904, approved by the City of Escondido, Department of Public
Works, Grading Permit mumber G0604, dated January 23, 2004, and construction of all streets
‘within the Project, inclusive of all wet and dry utilities to be construcied within such streets and
“to 4 point within the boundary lines of the Property and the property in Planning Ares 3
reasonably acceptable to Buyer, including water, sewer, tclophons, eloctric and gas service
serving the Project (including the Property) in accordance with those certain Improvement Plans
 for Escondido Research and Technology Center Drawing No. P-2398, Sheets 1 through 33, dated
* December 29, 2004 prepared by Project Design Consultants and spproved by the City of
_ Escondido on January 4, 2005, as same may be amended or modified in accordance with the
_ " requirements of the City of Escondido and other governmental authorities provided that such
o ' amendments and modifications which would bave a material and adverse impact on the value or
- ' use of the Property are rcasonsbly approved by Buygr in writing within five (5) days after
Buyer's receipt of notice of such amendments and modifications (collectively, the “Site
Improvement Work™). Seller covensnts to provide Buyer with prompt notice of all such
amendments and modifications to said Improvement Plans, regardless of whether they would
- have a material adverse impact. - ' ' S o
_ '17.1.3. Buyer's Coopergtion. During the period commencing on the dato of this
Agreement and expiring on completion of the Site Improvement Work, Buyer shall reasonably
- cooperate, at Seller’s sole cost and expense, with Scller and with all of Seller’s consultants,
contractors and subcontractors and their respective agents, employees, and representatives who
provide services, work, or materials ip connection with the Site Improvement Work. Such
cooperation shell include, but not be limited to, providing temporary. access and other rights
" gver, under, and through the Property, in cach case to the extent (i) reasonably acceptable to
Buyer and (ii) that such activities do ot unreasonably interfere with Buyer’s use of the Property.

o 17.1.4 Exculpstion. Seller expressly assumes all risks and obligations arising out
of or in any way connceted with all activities relating in sny way to the Site Improvement Work
(collectively, the “Site Improvement Activities™), including but not limited to (i) the risk that
Seller or any -of its contractors, subcontractors, employees, sgents or invitees (collectively, the
“Seller Parties”) might be injured a5 a result of the negligence, gross negligence or misconduct
of any of the Scllcr Parties or as a result of a defect in or on the Property, and (ii) the obligation
to pay for any services or moterials provided in comnection with any Site Improvement
Activities; except to the extent that such risks or obligations are cansed by the negligence or
 willful misconduct of the Buyer or any of its conmactors, subcontractors, cmployecs, agents or
invitees (collectively, the “Buyer Partiss™). Seller further agrees that it shall cooperate with
Buyer and any lender to Buyer in recording with the San Diego County Recorder, and in posting
at the Property at all times during the term of this Agreement and until the Site Improvement
Work his been completed, notices of non-responsibility with respect to the Site Improvement
Activities in accordance with any applicable provisions of California law (e.g., California Civil

Code Section 3094).

' '17.1.5 Relesss. SELLER HEREBY WAIVES AND RELEASES BUYER
FROM ALL CLAIMS WHICH SELLER MAY NOW HAVE OR HEREAFTER HAVE
AGAINST BUYER FOR ANY INJURY, ACCIDENT, ILLNESS, PROPERTY DAMAGE,
WORK, ACTIVITY, DEATH OR OTHER OCCURRENCE ARISING OUT OF QR IN ANY

SINATING 3
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" WAY CONNECTED IN ANY MANNER WITH THE SITE IMPROVEMENT ACTIVITIES,
R ANY OTHER ACT OR OMISSION OF ANY SELLER PARTY ON THE PROPERTY.
*In providing this Release, Seller certifies that it bas read and understands Section 1542 of the
~ Civil Code, set out below: : : S |

“Agenml:elemdounotextend_tobhi:bswhich-the -
creditordounotknowormpecttouiﬁhhh.ﬁvoram :
timeofexecutingthemlme.whichifknownbyhimmun
havcmnmiaﬂyaffecwdhismﬂmtwiﬂ:&wdebmr."- :

~ Seller hereby waives-application of Section 1542 of the Civil Code. Seller understands and
- acknowlodges that the sigaificance and consequence of thi f Sec the Civi

- Cods is that even if Seller should eventually suffer additional darnages arising out of the Sits
. - Improvement Work, or any activity of any Seller Party on the Propety, it will not be permitied

' to.make any claim for those damages. Furthermare, Schier acknowlodges that it intends these

: co_nsequmes_wenastochinucrcmofacﬁmmnmayexiuuofﬂwdmdmismlsm

- "but which Seller does not know exist, and which, if known, wonld materially affect Seller’s
decision to execute thig release, regardloss of whether Seller’s lack of knowledge is the rosult of

- ignorance, oversighf, erfop, negliges or any other cause. .

. Improvement Activities. Seller further agrees o defend, indemnify and hold harmless the Buyer
 from and against any and all loss, lability, claim, obligation, demand, judgment, legsl
proceedings, coat Or expense (including reasonable fees and costs of in-house counsel and ~ -
outside attorneys) which Buyer may incur of suffer, by reason of any personal infury (including
diseasc, injury, or death), property damage (including loss, destruction or loss of use) or other
claim arising out of or in any way connected with the entry and performance of any Site:

fmprovernent Activity on the Property or the negligent or willful acts or omissions of any Seller
Party, their officers, employees, contractors, agents, SUCCCSEOIS OF assigns, committed or omitted
in-connection with their entry onto the Property (including without limitation: (i) any claims
from any contractors, subcontactors, suppliezs, mechanjcs, materialmen, lessors of equipment,
artisans, architects, registered engineers, land surveyors, machinists, - builders, teamsters,

draymen or others providing services, supplies, equipment, appliances, icams, power o other
<kills or materials in connection therewith (or any other persons acting with respect 10 the
 Property and referenced in California Civil Code Section 3181) to the effect that they are entitled

{a)t0 payments in connertion therewith -or as a consequence of any other Site Improvement

© Activities, (b}to liens on any portion of the Property as a consequence of any other Site
Improvement Actvities of (c)to provide stop notices in connection therewith or as a
consequence of any other Site Improvement Aclivities; and (ii) all claims, losses; liabilities,
darnages, obligations, costs and attorneys fees arising out of or otherwise associsted in any way
“with any claims referenced in clause (i) of thus parenthetical); except to the extept that such

2t
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" Work prior to delivery of the Buyer’s Resale

claims or losses are caused by the negligence or willful misconduct of the Buyer or any of the

Buyer Parties.

17.1.7 Insugance. Before entering or pemnitting any Seller Party 1o enter the
Property pursvant to this Agreement, Seller shall procure single limit Liability insurance in an
amount not less than One Million Dollars (§1,000,000) in » form acceptable 10 Buyer. Seller
shall name Buyer and cach lender to Buyer as an edditional insured in all ingurance policies. No
insurance policy may be canceled, materially revised or non-renewed without at Jeast thirty (30)
duys written notice being given to Buyer and sach-lender to Buyer. Insurance must be
maintained without lapse in coverage during the term of this agreement. '

17.1.8 i Seller.agress that at ell times cach of the Seller

Parties shall act as an independent contractor hereunder and that all work will be performed

according to state and federal regulations and all other applicable laws. To the extent that any
Site Improvement Activity to be perfonmed by any Seller Party requires, pursuant to applicable

laws, that a permit or other approval first be obtained :
not permit such Site Improvement Activity to be commenced unless and until said permit or

other approval firt has been obtained, and Seller shall cease such Site Improvement Activity if

such permit or other approval ceases to be in effect. :
‘109  Enforcement by Buver's Lender. Esch lender to Buyer is an express

third party beneficiary of the covenants of Seller set forth in this Agreement. o

17110 ’ If Seller is unable to complete the Site
Improvement Work on or before the Site Work Completion Date, as such date may be extended
by any Events of Force Majeure, Buyer may at any time thereafter deliver to Seller written notice
(the “Delay Notice™) requiring Sciler to complets the remaining Site Improvement Work within
30 days of Seller’s receipt of the Delay Notice. The Delay Notice shall specify with reasonable
detail what portion of the Site Improvement Work needs to be completed, If Secller fails to
complete the remaining Site Improvement Wark set
paiod, then Buyer, shall have the right to cither

(ii) cause Seller to repurchase the Property upon the terms and conditions set forth below
(“Buyer’s Resale Option"). Notwithstanding the foregoing, Seller reserves the right 10 contest
Buyer's claim that Scller failed to complete the Site Improvement Work in accordance with this
Agresment. If Seller contests Buyer’s claim that Seiler failed to comply with this Section, such
dispute shall be determined by binding arbitration in accordance with the Rules of the American

Arbitration Association. _ N

17.2 Buyer's Resale Escrow. If Buyer's right to exercise Buyer’s Resale Option arises,

\hen Buyer may exercise Buyer's Resale Option

Notice"} of excrcise to Seller at any time after the right ariscs; provided, however, in any event

Buyer's Resale Option shall expire if Seller completes construction of the Site Improvement

Notice. The resale escrow (“Buyer’s Resale

Escrow™) shall close (“Buyer’s Resale Closing Date”) ninety (90) days following Buyer's

delivery of Buyer's Resale Notice to Seller. The purchase price (“Buyer’s Resale P ") upon
exercise of such Buyer's Resale Option shall be equal to the Purchase Price paid by

SDAT3I0Y

Ll L P

from a governmental authority, Scller shall -

forth in ﬂ;oDehyNoﬁceﬁthinsuch 30-day
(i) pursue any remedies that may be gvailable to

~ Buyer at law or in equity (including, without limitation, the remedy of specific performance), or

by delivering written notice ("Buyer’s Resale

(FRI} 2. 1105 16:51/8T. 16:42/N0. 4861460465 P 24
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pursuant to this Agreement, plus any and all third-party costs reasonably incurred by Buyer in

~ the acquisition, ownership and disposition of the Property (including, without limitation,

~ attorneys’ fees, title fees, transfer taxes, and property taxes and assessments). The escrow ageat

~ for the Buyer's Resale Escrow shall be Escrow Agent (2s defined in this Agreement). Seller
" ghall pay all documentary transfer taxes and all other costs and expenses of Buyer's Resale

- Escrow. Buyer shall execute and deliver to Escrow Agent one (1) Business Day prior to Buyer’s

. Resale Closing Date: (i) & grant deod to the Poperty to Seller or Seller’s nominee; and (i) such
"~ other documents and instrumnents as Seller or Seller’s nominee or Escrow Agent may reasonably
" roquest, such as Escrow Instructions and & Non-Foreign Entity Affidavit. Buyer shall convey
~ titlew thePi'opertyonthaBuyer’sRe_sahClosingDateﬁ'ee_md clear of all liens, encumbrances

. o other matters of record other than non-delinquent, general, special and supplemental real

- the status of the title to the Property.

173 mmmﬁs_ﬂsldm The parties agree that if the post-closing obligations
of Seller described in Sections 16.4, 17.] and 17.4 are not completed by Seller prior to the
Closing, then 1o secure the Seller’s performance of such post-closing obligstions, Escrow Agent

. 'itinmmdtowithholdin&cmwntihsChsMammoq'uﬂbﬁvepqmmt_(S%)ofthe
" Purchase Price (the “Purchase Price Hold-Back") pending Seller’s completion of all such
obligations. The Purchase Price Hold-Back shall be invested by the Escrow Agent in an intevest

ion of such obligations described in Section 16.4 and

~ Property with all roadway access and utilities contemplated by the Site Improvement Work, and

' (iii) substantial completion of all other such post-closing obligations, Escrow Agent shall release
- the Purchase Price Hold-Back and interest thereon to Seller; provided, however, if Seller has
completed the obligations described in clauses (i), (ii) and (iii). T ——

| emseeas— 1 Sciler breaches in its performance of such obligations, then in lien of
Buyer’s Resale Option, Buyer chall have the right (in addition fo pursuing any and ali other

' rights or remedies that Buyer may have at law or in equity including, without limitation, specific
performance), to cause the Escrow Agent to apply Purchase Price Hold-Back finds toward the
discharge of such Seller obligations, in which case Seller shall automatically lose.all rights that
Seller may have in and 1o the amount of the Purchase Price Hold-Back funds’so expended by

Buyer in discharging such Seller obligations.

: 23
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. 181 During the period from and after the Effactive Date through the Closing, Seller
" covenants and agrees as follows: . ] o '
- : _lS.l.lW'&ﬂﬂM'Mpﬂtﬂtpﬂdtwm
cncumbranceaonmehongwhichﬁuwnﬁnuemuiﬁmbnqmwthecmmmm
prior written consent of Buyer, excluding the Declaration, the Final Map, and such sesements,
. dedications, or other encumbrances required by the City of Escondido or other governmental ar
__ - quasi-governmental agencies in connection with recordation of the Final Map or reasonably
- .necessarytouﬁsﬁrany-condiﬁommrmdaﬁonofﬂwfﬁnﬂmuwcompleti.onofthcﬁhe
I MmovmmWorkuMwhichhavcbeenappmwd in-writing by Buyer. . .
o - &L g Loan, ENCUmbrances G L-4CRk: AtClOSin& Seller M!‘Wlﬂ
_ full any and all then existing oamorothamonmjudmmm*um(meptmeqqﬁmqum
taxes and assessments) which encumber the propenty, or shall otherwise cause the Property to be
released fram the encumbrance of any such items. - ' _ :
" : 1813 Notice of Chengg. Seller shall promptly otify Buyer of any material
*change in any condition with respect to the Property or of any material event or circumstance
_ ‘which makes any representation or warranty f Seller under this Agreement untrue or misieading
- in any muteria] respect. _ . - . ' _ _

b2
.

. 19.1 Defipiions. Unless the context otherwise indicates, whenever used in this
Agreement: . o o
o : 19.1.1 Business Day. Thete:_m ‘Bmineu Day"-Mmchnamrmalworkda;f
 during each week, excluding Saturdays, Sundeys and holidays. _ : :
S - 1812 M The term “Caiénd_ar Day” 'meam a day of the week,
- utilizing 365 days 8 year. o ' o .
- 19.1.3 Cagh. The word “cash” means immediately available funds consisting of
‘either (i) United States currency, (ii) a cashier’s or certified check (5) currently dated, issued by 2
Federal Insured Institution, payable to the requirsd payee, and honored upon presentation for
payment, or (iii) an amount credited by wi_re-transfer into the required payes's bank account. -
. o 19.1.4 Esciow. The word “Escrow” shall mean the escrow o_pened by Escrow’
Agent pursuant to the terms of this Agreement. - - ' ' '

: 19.1.5 Escrow Agent. The term “Eserow Agent” shall mean Chicago Tidle
Company - Park Camino Branch, located at 2365 Northside Drive, Suite 600, San Diego,
California 92108, Atm: Della Michaelson, Telephone No.: (619) 282-32

P.26

00. Facsimile No.:

1619) 282-5201.
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19.1.6 i ' As used in this Agreement, “Eveat of Force
Majeure” shall mean any delay encountersd by Buyer or Seller in carrying out their respoctive
obligations under this Agreement resulting from strikes, lockouts, earthquakes, -floods,
unsvailability of labor, inclement weather, unavailability of stendard materials or customary
facilities, equipment or supplies, governmental building morstoriuims, governmental or
sdministrative action or inaction, rict, insurrection, mob violence or civil commotion, was, acts
of God. or other acts, in each case only to the extent beyond the reasonsble control of Buyer or:
Seller (financial condition excepted), as the case may be. . '

| 192 Vesting. Buyer shall specify the mannar in which it shalltske tite to the Property
on or befare the Closing. : _ '
193 Geodar: Number. The use herein of () the neuter gender includes the masculine
~and the ferninine, and (ii) the singular number includes _ths.phml. whenever the context so

. requires. .
194 Captions. Capﬁon:inthisﬁgreemmtmimutedformnvmiwofnfarma
: onlyanddonotdeﬁnc,dum‘be-orﬁmitthemope-ofthehm&ﬂ:hAgreemm!manyofﬂn

19.5 Exhibits. Aua}n‘bitsmfmedw_hereinmdmhedhmmapmhm£

19.6. Entirc Agreement. This Agreement contains the enure agreement between parties
to the transactions contemplated hereby; end all prior oz contemporsneous agreernents,

relating .
ora or written, are merged herein.

understandings, representation and staternents,
19.7 Modification. No modification, waiver, amendment, discharge or change of this

Agreementshallbcvalidunlmﬂaesameilinwriﬁngnnddgnedbyﬂupanyagﬂnﬂwhichm

enforcement of such modification, waiver, amendment, discharge or change is or may be sought.

19.8 Attormev's Fees. If any party hereto employs an attomcy for the purpose of
enforcing ot construing this Agreement, or any judgment based on this Agreement, in any legal
proceeding whatsoever, including insolvency, bankruptcy, arbitration, declaratory relief or other
litigation, the prevailing party shall be entitled to receive from the other party or parties thereto
reimbursement for all attorneys’ fees and all costs, including but not limited to service or

process, filing fees, court and court reporter costs, investigative costs, expert witness foes, and -
h reimbursement shall be included in

‘ the costs of any bonds, whether taxable or not, and that suc| _
any judgment or final order issued in that procseding. “Prevailing Party” shall have the

\neaning ascribed to it under California statutory law.
19.9 Joint and Several Lisbilitv. If any party consists of more than one person of

entity, the liability of each such person or entity signing this Agreement shall be joint and

several. : : L _ C

16.10 Goveming Law. This Agreement shall be construed and enforced in accordance

with the laws of the State of California. .

25
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_ 19.11 Time of Essence. TIME IS OF THBESSE_NCEastoeachandweryprovisiou of
- this Agreement. ' ' o _ - :
. 19.12 Severability. In the event any term, covenant, condition, provision or agreement '
herein contained, is held to be jnvalid, void or otherwise unenforceable by any court of
. competeat jurjsdiction, the fact that such term, covenant, condition, provision ot agreement is
* invalid, veid or otherwise unenforceable shsll in no way affect the validity ar enforceability of
‘any other term, covenaat, condition, provision or agreement herein contained. o

193 Syccessors, ang Acgiome~ ASSISTUTIENS. 1 be
. binding upon, inwre to the benefit of aod be enforceable by and against, the partics hereto and.
their respective Jegal representatives, Successors and_assigns. Except as expressly permitted in

" this Agreement, aeither party hereto tpall assign its interest in the Property or in this Agreement

) or any of its rights under this Agreement without the prior written consent of the other party
19.14 Counterpans. This Agreement may be execnwd in ahy.mnnber ofcomuparﬁ.
each of which so executed shall be decmed sn original; such sunterparts shall -together

._ _constitute but one_asremmt. ' o '

195 Further Assurances. 'mpuﬁs_huetoagreemmupmﬁthmhotherand
executs any documents reasonably necessary to cary out the intent and purpose of this
Ag_rment. : B '

19.16 S of R
 warrantics set forth in this A
_ such date as is one (1) ywar foll
- this Agreement.

| 19.17
assuming, and upon acquisition o
obligations of the Setler under that

enregentations and W armales Elﬁh pwsmprmtanonsmd .
gémentshﬂlznnﬁvemecaoxingmdshaﬂmﬁnhumctunﬁl
owing the completion by such party of all of its obligations under

The parties acknowicdge and agree that Buyer is not '
£ the Property or the Subst_itut'ePrOpa'lyshallmtassum:, any
certain Development Agreement between City of Escondido

and JRM-ERTC I and Palomar Epergy, LLC, recorded in the San Diego County Recorder’s
Office on June 12, 2003 as Documeni Number 2003-0693338, as the same may be amended (the
_ “Development Agreement”). Seller covenants and agrecs that it shall comply with, and fulfill
" all of its obligations set forth in, the Developrnent Agreeroent. This covenant shall survive the
closing of the transactions contemplated by this Agreement. . :

19.18 Memorandum. The partics hereto will exccute and acknowledge @ Memorandum
© of Option Agseement, which form is attached hereto as Exhibit P and incorporated herein by
thig reference, for purposes of recording in the San Diego County Recorder’s Office which shall
_ deseribe the Property as being subject to the rights, covenanis, and restrictions of this
~ Agreement. Buyer covenants 10 execute and deliver 1o Seller, within ten (10) days after Buyet's

receipt of Seller's written request, 3 quitclaim deed (or such other documents reasonably
requested by Seller and reasonably approv

ed by Buyer) 'sufﬁc;:ent to terminate s:fch
Memorandum of Option Agreament and the Option of record, at any ume following expiration
of the Option or termination of thig Agreement. - ! '

2%
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1N WITNESS WHEREOF, this Agreement has been éxeéutednof_ﬂ\edméetforﬂ:
above. S . o - S

. SELLER:

S JW—ERTCLL-P;
© aCalifomia limited partoesship,

7
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EXHIBIT “A-1°
TO PURCHASE AGREEMENT AND ESCROW INmUC'rlONs
W |

The real propertyf‘?mpeny")nlocatadmthe&lyofmomd:do.CountyofSaango.
State of California and is. described as follm |

" Parcels 30, 31 and 32 shown on the draft Final Map submitted
to ths City of Escondido on or about August 18, 2004

ey
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EXHIBIT “A-2” |
TO PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS
SITEPLAN |

| (See Mhad) |
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" 70 PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS |
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Recording Requested By and
Whea Recorded Mail to:

Palomar Pomerado Heath -
15255 Innovation Drive
San Diego, CA 92128
Attention: Robert Hemker -

Space above resewed for Recarder’s Use

APN: Portion of
The undersigned Grentor declares: S
Documentary Transfer Tax not shown pursuant

to Scetion 11932 of the Revenue and
. Taxation Code, a¢ amended _

"~ FOR VALUABLE CONSIDERATION, receipt of which is bereby acknowledged, JRM-~
ERTC 1, L.P, a California limited partnership (“Grantor™), hereby grants to Palomar Pomerado
Health, & Califarnia Health Care District (“Grantee™), that certain real property (“Property”)in
the City of Escondido, County of San Diego, State of California, more particularly described in

Fxhibit “A" at&acmd hereto, I

SUBJECT TO: | |
- 1,. Nondelinquent genera], special and supplemental real property .taxes and
asscssments which are a lien not yet payable. ) - | : _
2.  Covensuts, conditions, restrictions, casements, reservations, rights, nghu-of-way
and other matters. in each case to the exient that the foregoing are of record or discoverable by
inspection or survey, including, buf not limited to, that certain Declaration of Covenants,
Conditjons, and - Restrictions of Escondido Research and Technology Cenler recorded .

in the Official Records of San Diego County, California, as Document No.
__ (“Declaration”), which Declaration is hereby incorporated by

ccference into this Orant Deed as though fully set forth herein.

Dated: , 2005 © JRM-ERTC L L.P., a Califomia limited
par_metslrip - o
By: JRM Holdings, Inc., 2 California
’ corporation, it General Partner
by | |
Name: James R. McCann
Title:  President
_ -
A4 2

EEE_1 A _ANE 1Er AR PR L ¥ Y-
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* STATE OF CALIFORNIA )y -
. Jss
COUNTY OF SAN DIEGO ) |
. On . , 2005, before me,

personally appeared and _ -

. personally known to me (or proved to me oa the basis of satisfactory evidence) to be the

o ~ person(s) whose name(s) (is) (are) subscribed to the within instrument and acknowledged to me
- ' that (he) (she) (they) executed the same in (his) (hec) (their) authorized capacity(ies), and that by

S - (his) (her) (theif) signature(s) on the instrument the person(s), or the entity upon bebalf of which

' " the person(s) actod, executed the instrument. : .

© WITNESS my hand and official seal.

Notary Public In aod for said State

(SEAL)

NG 4735002
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EXHIRIT “A"
LEGAL DESCRIPTION

Allthnce:wnredpropenylocatedm:heC:tyostcondldo. CoumyofSaango.Sweof
Cahfomm. described as follows: : _

- - EXHIBIT “A” ) J,\Q %{J
$D4TIIRT _ . - ”,/fV | '
s Qv P.36
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ENT OF DO ENTARY 8

In accordance with the provisions of Section 11932 of the Revenne and Taxation Cods, L, the -

undersigned, request that the Declaration of Documentary Transfer Tax be made on this form
which will not be made 8 part of the permanent record and will be affixed to and retumned with

the conveying document after the permanent record is made.
Portion of APN ' _
.. JRM-ERTCILP, g California limited partacrship

(Name of Ct_raﬁér) ' '

Palomar Pomerado Health, a California Health Care Distiict

(Name of Grantee) __

The undersigned declares that the documnuryu-amfa'wt is$
X compumdonthcﬁxnvﬂusnf.ﬂ:eintueuorpmatywﬁveyed.wis

andis

T oomputedonﬂ:eﬁﬂlvﬂuclmthevalueofﬁmbrmumbmca _
' _ remaining thereon at the time of sile. o _
' The land, tenements or realty is located in
_ anunincorporated area in the county, or

_X  theCity of Escondida

JRM-ERTC 1, L.P., a California imited

partnership _

By: JRM-Holdings, Inc., a California
corporation, its General Partner -
.By:

Name: James R. McCann
Title:  President

S ATLIK I o .
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EXHIBIT “C"
7O PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS

Exhibit “C”
1

AY4TIID

| cenvi_ooo% 1&1a< 6196967419 | eex
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APN Portion of

Recording Requested By and

~ Michael E. Lyon, Esq,
‘" 'Hilding Kipmis Lyon & Kelly -
" 11975 El Camino Real, Suite 200
- San Diego, CA 92130

V_h_'hen Re_corded Mail to:

| zﬁide.a'ndenmedimoasofﬂﬁs day of -, _
L L.P., a California limitad putnex_ﬂlip (“Seller”) and PalomarPammdo Health, a Cahﬁurma.

" Health Care District (“Buyer”)

Relocation Right'’) to reacquire the Property and re
h and Technology Center for the period and upon and subject .

. incorporated into this Memorandum by reference.

‘encumber, mortgage, assign, transfer, alienate, develop, improve, of ©

or involuntary, until expiration or earlier termination of the

Space above reserved fm- Recorder's Use
" MEMORANDUM OF SELLER’S RELOCATION RIGHT ~

" TIS MEMORANDUM OF SELLER’S RELOCATION RIGHT (“Memorandum” is
2008, by and between JRM-ERTC

RECITALS
exccuted by Buyer and

Seller, Buyer is acquiring from Seller that certain real property (“Property”) located in the City
of Bscondido, County of $an Diego, State of California, more particularly described in Exhibit

- “A™ attached to this Memoarandum and incorporated into this Memorandum by this reference.

| | AGREEMENT
" FOR VALUABLE CONSIDERATION, the receipt and
acknowledged, Buyer and Seller agree as follows: S o _
1. Pursuant to the Agreeﬁmﬂ Buyer has granted to Seller the right (“Seller’s
locats Buyer to a subatitute property

slsewhere in the Escondido Researc

" to the terms, covenants, conditions and provisions set forth in Asticle 16 of the Agreement. All

of the terms. covenants, conditions and provisions of such Setler’s Relocation Right are hereby

_ -2, Except s expressly provided in the Agrecment, Buyer may not, without Seller’s

writen consent (which consent may be withheld in Seller’s sole discretion), sell, convey,
therwise dispose of the

any manner or way, whether voluntary

Seller’s Relocation Right. '

3. Seller covenants, for itself, its successors and assigns, as the holder of the Seller’s

Relocation Right, to execute and deliver to Buyer, its successors or assigns, as the owner of the

Property or any portion thereof or any interest therein in

1

_SD‘-ﬂiSi 12 . : . 4

&1 QeaRTAT R : - [+

" Pursuant to that certain Option to Purchase, Purchase Agreement and Escrow Instructions
- dated as of February _, 2005 (as may be amended, the “Agreetnent”),

_s_u.ﬁﬁc'ienc'y of which are hereby |

(FRI) 211" 05 16:53/8T. 16:42/N0. 4861460465 P 39
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Property, within ten business days after Seller’s receipt of Buyuar’s written requut. s quuclam |

deed (or such other documents reasonably requested by Buyer and reasonably approved by ._
Seller) sufficient to terminate the Seller’s Relocation Right of record, at any time followmg '

expiration or earlier tennimtlon of the Seller’s Relocation Right.

' 4, Ih:sMemorandummtobemordedmtheOEmalRecozdsoISaansoComy
California, immediately following the recordation ofthseGramDeedpunmnttowhwhSellerhu
conveyeditsfeemtereumthePrOpmytanyﬂ' : S

S N ThnMemormdummaybeexecmdinoounwpm.anofwhchMmm _
the same Memorandum, notwithstanding that all paruu to this Memorandum are not sigoatory to. -
the same or original counta'pa:t. _ ‘

6 NothmgmthuMammdmshallmodxfynnyoﬁhemsoﬁheAmm

IN WITNESS WHEREOF, the patties to this Memorandum have executed this
Memorandum a3 of the date first set forth above. ) -

“BUYER™: ' , ' “SELLER™

* Palomar Pomerado HeaJth, a California " IRM-ERTC, L.P.
~ Health Care District - ~ aCalifornia limited paruamhip.
By: By: JRM Holdings, Inc., & California
s - oorpomtlon,mGencanm '
By.
Its: _ By: _ .
) . James R. McCann, President
[NOTARIES ON FOLLOWING PAGE]

SD473 Y

%

FEB-11-2005 - 16:45 | 6156967419
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STATE OF CALIFORNIA )

. ) ss.
COUNTY OF SAN DIEGO) | _
persanally ap - and’ s

that (he) (she) {they) execu ! hor .
(his) (her) (their) signature(s) on the instrument the person(s), or the entity upon behalf of which
ihe person(s) acted, executed the instrument. S ST
WITNESS my hand and official seal. |
Notary Public ia and for said Stae
(SBALY |
STATE OF CALIFORNIA )
. : )em.
COUNTY OF SAN DIEGO)
~ om 2008, beforeme, ______ B
personally appeared and _ - I —
on the basis of satisfactory evidence) to be the

personally known to. me (or proved to me .
person(s) whose name(s) (is) (are) subscribed to the within. instrument and acknowledged to me

that (he) (she) (they) executed the same in (his) (her) (their) authorized capacity(ica), and that by
(his) (her) (their) signature(s) on the instrument the person(s), or the entity upon behalf of which
the person(s) acted, executed the instrament. a : o

WITNESS my hénd and official seal.

* Notary Public in and for saic_l State

(SEAL)

DA

P41

6196967419 R
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EXHIBIT &
(Legal Description)
All that certain real property located in the City of Escondida, County of San Diego, State of
California, described as fallows: - .

EXBIBIT “A™ .

sDatin bl : _

16:45 T 6196967419 7% p.42
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EXHIBIT “D” |
YO PURCHASE AGREEMENT AND ESCROW INSTRUCTIONS

FO! MORANDUM.OF AG

(See Attachedl

At el . ) W

FEB-11-2005 16:45 . 6136967413 1 Cgm
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Recdrding Regquested By and
When Recorded Mail to:

Michae) E. Lyon, Esq.

Hilding Kipnis Lyon & Kelly

11975 El Camino Real, Suire 200
- San Diego, CA 92130

APN. Portionof Space above resctved for Reeordet's Use
MEMORANDUM OF OPTION TOPURCHASE

THIS MEMORANDUM OF OPTION TO FURCHASE (“Memorandum") is made snd
entered into as of this _ day of .2005,byandbetweean-ERTCL'L-.P..a- -
California limited partrership (“Seller”) and Palorar Pomerado Health, 3 Californis Health Core
District (“Buyer’. - . N R

|  RECITALS

thmmwﬁmwmmmwmmwwm
dated as of February __, 2005 (as may be amended, the “Agresment”), &2 ] ol
Seller, Buyer has an option to acquire from Scllex that certain real property("?ropeﬂy") located
in the City of Escondido, County of San Diego, State of California, more purticularly descaibed
in Exhibi “A” attached to this Memorapdum and incorporated into this Memorandum by this
reference. ' o I | : o

"~ AGREEMENT

FOR VALUABLE CONSIDERATION, the roceipt and sufficiency of which are hereby
ackmowledged, Buyer and Seller agree as follows: ' ' o o

1. Seller hereby grants to Buyer an option (the
for the period and upon the terms, covenants, conditions
Agreement. - All of the terns, covemants and provisions o
incorporated into this Memorandum by reference.

«Option”) to purchase the Prépeny
and provisions set forth in the
f such Agreement are hereby

2, Buyer covenants, for itself, its successors and assigns. as the holder of the Option,
16 execute and deliver to Seller, its successors or assigns, as the owner of the Property, within ten
business days afier Buyer's receipt of Seller's written request, a quitclaim deed (or such other.
documents reasonably requested by Seller and reasonably approved by Buyer) sufficient to
terminate the Option of record, at any time following expiration of the Option. - '

3. This Memarandum is 10 be recorded in the Officil Records of San Diego County,

Californis.

. sDATIIN2 _ : _ ’ {‘ .
: _ S 9 ' P.44

- s 6136967419
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4 This Memorandum may be execn(ed in counterparts, i of which shall mmn
the_mneMetnormdﬂnnthhhstﬂdinlthat a]lparﬁutothistmndumﬂeno; signatory to
the same or original counterpart - o _ . '-

5. Nothingin this Memorandum shﬂlmodifyanyofthn'terms of the Agreement.

. IN WITNESS WHEREOF, the parties to this Memorandum have exscuted this
.Mamormdmnasofthcdﬂeﬁrstmﬁorﬁahow _ _ :

| apovERn RLLER™
" Palomar Pomerado Healih, a Califorsia. RM-ERTCLLP.
Tiealth Carc Distrit - _ L s California limited partnership, |
By ‘By: TRM Holdings, Ine., s California
[1s: qor.poraﬂoﬂ.iuconutlrm
By A S
P _ By, .
T | ~James R. McCann, President

[NOTARIES ON FOLLOWING PAGE]

$P47232

- £196067419 . g%
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| STATEOFCALIFORNIA )

_ ) 88.
" COUNTY OF SAN DIEGD) o
C Oon_ 2005, beforeme, | .
- personally appesred and _______ I R
meon_thsbasilofsaﬁs&ctoryevidme)tobetha o

' personally known to. me (or proved to
- person(s) whose name(s) (is) (are) subsceibed to the within instrument and acknowledged to me -
that (he) (she) (hey) executed she same in (his) (her) (their) authorized capacity(ies), and that by

. (his) (her) (their) signeture(s) on the instrument the person(s), of the entity upon behalf of which
'th_e'.pmon(s)acted.oanedﬂwinshm. - T o ;
' WITNESS my hand and official seal
| | Notary Publc tn abd for said State
* (sEAD '
© STATE OF CALIFORNIA )
o _ )ss.
‘COUNTY OF SANDIEGO) - | N
Coom 2008, before me, I -
* personally appeared - - and __ . .
personally known to e (or proved to me on the basis of satisfactory evidence) to be the .
: and acknowledged tome

person(s) whose name(s) (is) (a7€) subscribed to the within instrument

" that (ne) (she) (they) executed the sarme in (his) (her) (theix) suthorized capacity(ies), and that by
~(bis) (her) (their) signature(s) on the instranent the person(s), of the entity upon behalf of which
©  the person(s) acted, executed the instrument. : . : B S

WITNESS my hand and official scal.

Neotary Pablic in and for said State

(SEALY

soanNE o o o ' '
- | 6196967419 - R B

g
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(T-esﬂ Description)
All that cestain real property located in the Cxtyowaondldo CountyofSaango. Staueof
Californis, described as follows: o

| | EXHIBIT “A® q 7 '
— | o ml}{/ %// |

e+ ' £10L0ET41Q _ ' vy pP.47




